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A functional analysis of legislation 
 
 

Legislation operates in the 
future 
An Act made by Parliament is, to state the obvious, 
created as a law.  So is secondary legislation, made 
by delegates of Parliament.  In the Australian 
system of Government, Parliaments and their 
delegates are not the only law makers – Courts also 
make law (common law).  However, by contrast, a 
court decision is created to resolve a dispute 
between parties arising from events in the past. 
Much of the work of the courts is 
backward-looking, analysing past actions and 
considering the application of the law to those 
actions.  By contrast, those who design and draft 
legislation are forward looking – they need to 
anticipate how the Act will operate in the future. 

Those who design and draft legislation are aware of 
this.  This awareness affects the design of 
legislation.  Arguably, some of its function is not 
intended, but rather simply is the outcome of the 
system which produced it. 

So, if legislation differs fundamentally from 
common law, it is reasonable to ask: what is 
legislation good for? 

Command and control legislation 
The style of legislation that most easily comes to 
mind is command and control legislation: 
legislation, or provisions of legislation, which 
contains prohibitions (with sanctions) and controls 
over what can be done and how it is to be done. 

An example is section 5 of the Crimes Act 1958 
(Vic), which provides that: 

Whosoever is convicted of manslaughter 
shall be liable to level 3 imprisonment (20 
years maximum). 

The term imperium has been used to describe the 
setting of a standard or rule for conduct and the 
specification of sanctions for non-compliance: T 
Daintith, The Techniques of Government (1994), 
cited in B Morgan and K Yeung, An Introduction to 
Law and Regulation, Cambridge Press, 2007, p 81. 

Acts which establish norms 
An Act is (or should be) a coherent statement of 
policy.  Norms can be established by offence 
provisions – it is generally not socially acceptable 
to commit an offence - so generally command and 
control legislation is normative.  But Acts separate 
the good from the bad in other ways too:  1

● objective/purposes clauses express values. 
An example of a purposes clause which 
sets out cultural values is section 3 of the 
Multicultural Recognition Act 2016 (Qld). 
This provides that the purposes of the Act 
include recognition of the “valuable 
contribution of diverse groups of people to 
the Queensland community” and promotion 
of Queensland “as a unified, harmonious 
and inclusive community by establishing 
the multicultural charter”; 

1 Additionally, a Bill’s second reading speech 
generally sets out the policy basis of the legislation. 



 
 

● short titles often express values.  An 
example is the Road Safety Amendment 
(Hoon Driving) Act 2010 (Vic) – the short 
title implies that an offender is a “hoon.” 
More comfortingly, the title of the “Safe 
Night Out Legislation Amendment 
Regulation (No 1) 2013” (Qld) suggests 
that compliance with the Regulation will 
contribute to safe nights out; 

● colourful language.  The Vicious Lawless 
Association Disestablishment Act 2013 
(Qld) included a definition of “vicious 
lawless associate”, as being a person who 
committed a declared offence in the course 
of participating in the affairs of a relevant 
association.  The strong language of the 
expression was pejorative. 

In Kuczborski v Queensland [2014] HCA 46, 
French CJ at [67] was not impressed by the strong 
language of the VLAD Act.  It was inapt, and likely 
to mislead in at least two ways: it was suggestive of 
a much narrower focus of the Act than was the 
case, and, at trial, could only create prejudice and 
divert attention from the issues which a jury would 
have to decide. 

From an enforcement agency’s perspective, a 
statutory expression of that type suggests a 
preference by the legislature that resources be 
deployed in taking action against a “relevant 
association” rather than in mundane activities. 

Acts conferring, referring or ceding 
powers 
 Local government Acts are obvious examples of 
conferral of power, but there are many others.  In 
recent legislation it is common to find 
empowerment of industry regulators, as in section 
12 of the Electricity Industry Act 2000 (Vic)): 

“the power to regulate prices in respect of 
prescribed goods and services is 
conferred on the Commission in respect 
of [...]” 

Transfer of power also occurs in national 
legislative schemes: for example, section 4 of the 
Electronic Conveyancing National Law (South 

Australia) Act 2013 (SA)) provides that: 

“The South Australian Electronic 
Conveyancing National Law text … 
applies as a law of South Australia” 

Lawyers’ laws 
Then there are laws that operate on other laws. 
Examples are interpretation legislation, process 
legislation (such as the process for making 
secondary legislation) and linch-pin legislation 
(legislation which affects the operation of other 
Acts).  An example of the latter is section 4 of the 
Land Acquisition and Compensation Act 1986 
(Vic): 

“An Authority which is empowered 
under a special Act to acquire an interest 
in land by compulsory process must not 
acquire that interest by compulsory 
process or by agreement except in 
accordance with this Part.” 

 

These are, of course, just categorisations.  Another 
way to analyse legislation is consider whether it has 
more or less laudable purposes.  In this analysis, the 
actors are, mainly, the administering agencies. 

Largely, purposes relate to the future.  The future 
is, inherently, unknown.  However, its management 
can be made, to borrow from Donald Rumsfeld,  2

premised on known unknowns. 

Deferral of decision-making 
Many provisions of Acts are directed to deferral of 
decision-making – or at least, providing for 
decisions to be made in the future.  Examples are: 

● delegation of power to make legislation 
(regulations &c).  The less restricting the 
regulation-making power, the greater scope 
for creative uses of the power in the future. 
In the case of local government’s powers to 
make local laws, the delegation of power is 
more akin to a constitutional transfer of 

2 The United States Secretary of Defence: news 
briefing, 12 February 2002. 

Page 2 

 



 
 

legislative power (albeit a concurrent 
power).  The sunset concept ensures that 
assessments as to regulatory options are 
made at the time of making the secondary 
legislation, years, possibly many years, 
after the passage of the Act; 

● administrative discretions – decisions are 
made after the Act has been passed (ie. they 
are necessarily later in time, as they are an 
exercise of statutory power). 

Why are decisions deferred?  Two reasons are: 
delegation avoids having too much detail in the 
Act, statutory discretions allow administrative 
responsiveness to circumstances as they arise. 

More contentious assertions have been made about 
deferral.  Do Parliaments sometimes leave difficult 
questions for others to sort out later?  It is common 
practice to leave administrative detail until later – 
but not major policy questions. 

A former New Zealand legislative drafter and Law 
Reform Commissioner, George Tanner QC, in a 
2004 paper, said that “sub-contracting” of difficult 
decisions did not occur: 

It is not my experience that governments 
and their advisers deliberately or 
unwittingly sub-contract problems to 
judicial or non-judicial decision makers to 
avoid having to make difficult political or 
policy decisions.  3

3 See George Tanner QC, “Confronting the Process 
of Statute-Making” in Bigwood Rick (ed), The 
Statute: making and meaning”, Lexis Nexis NZ 
Limited, p at 99 and Franks, Stephen MP, “On 
Tanner’s ‘Confronting the Process of 
Statute-Making’”, in Bigwood, Rick (ed), The 
Statute: making and meaning, Lexis Nexis NZ 
Limited, p 111 at 112, 113.  A member of 
parliament in a commentary on that paper 
disagreed, complaining of a “loss of coherence and 
integrity in the law”, observing that “successive 
New Zealand governments have deliberately made 
parts of the law obscure, ambiguous, and capable of 
application only using broad discretion and judicial 
ingenuity”. 

By contrast, in the USA, a writer uses the term 
“strategic ambiguity” to describe intentional 
ambiguity arising when Congress is unable or 
unwilling to resolve an issue in the text of 
legislation and decides to leave the statute 
ambiguous to placate conflicting parties and 
achieve consensus.  4

It is in the nature of legislation that it is made 
before the event, and is general in nature.  It is not a 
failure of the legislative process if it produces 
legislation that is broadly stated and sets out 
principles about which legislators have achieved 
agreement. 

Administrative complexity and 
administrators 
In its final form, the Local Government Act 1958 
(Vic) was very large.  Local government 
administrators joked that its main use was as a 
doorstop or paperweight.  It was something of a 
surprise, then, to find resistance to its repeal.  In 
consultation with stakeholders in the mid-1980s, 
the Local Government Department was met with 
complaints that the proposed replacement lacked 
detail.  The Law Institute’s Local Government 
Committee tasked its members with compiling a 
“missing list”, tabulating all the provisions which 
were not to be replicated in the new Act. 

Thirty years later, the 1989 is itself to be replaced. 
The explanatory paper for the draft Bill notes that 
the 1989 Act has become “more incoherent over 
time” … 

The oldest of Australia’s Local Government 
Acts, the 1989 Act is also the most 
amended. Its original 136 pages have 
expanded by a factor of four. The size of 
the current Act is one measure of how 
compromised its original intent has 
become. It has long since ceased to provide 
a contemporary and accurate guide to the 

4 Jarrod Shobe , a former legislative drafter for the 
United States Congress: Shobe, Jarrod, “Inter 
temporal statutory interpretation and the evolution 
of legislative drafting”, (2014) 114 Colombia Law 
Review 807 at p 867. 
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powers, roles and responsibilities of 
councils.  5

It is arguable, then, that size does matter.  The loss 
of coherence can be the outcome of many specific 
amendments encrusting a principal Act, like 
barnacles on a ship.  When that happens, the Act is 
not really useful for anything much. 

 

5  Department of Environment, Land, Water & 
Planning website.  Emphasis added. 
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