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PPRRIIVVAACCYY  &&  TTHHEE  TTPPAA  

The Australian Government’s 

renewed interest in the national 

framework for privacy protec-

tion makes privacy our lead 

story for this quarter. The link-

age between privacy protection 

and the TPA may not be obvi-

ous, but it is quite direct: a busi-

ness or council that publishes a 

privacy policy then acts in con-

travention of that policy has en-

gaged in misleading and decep-

tive conduct. 

Under the current privacy pro-

tection framework, this is the 

only way a breach of privacy by 

an “ordinary” business can at-

tract a pecuniary penalty, other 

than for a breach of the credit 

reporting provisions of the Pri-

vacy Act.  By “ordinary” we 

mean businesses that are not 

subject to a specific regulatory 

regime with a privacy compo-

nent (such as energy company 

licensing). 

This situation is set to change 

following the publication of the 

Australian Law Reform Com-

mission (“ALRC”) report into 

Australia’s privacy framework.  

Among other things, the ALRC 

has recommended granting sub-

stantial new powers to the Fed-

eral Privacy Commissioner, in-

cluding the power to impose 

civil penalties where there is a 

breach of privacy principles. 

Some other powers that are in-

cluded in the package are:  

 Power to accept enforce-

able undertakings 

 Power to issue compliance 

notices that are enforceable 

in the Federal Court 

The privacy principles them-

selves are set to be amended, 

principally in the name of har-

monisation.  The ALRC con-

cluded, and the Government has 

accepted, that the current 

patchwork of principles operat-

ing at the State and Common-

wealth levels is inefficient, and 

should be replaced with a set of 

Uniform Privacy Principles. 

The amended Privacy Act will 

override all State and Territory 

laws and under the Govern-

ment’s timetable will take effect 

early in 2010, following further 

consultations.  Given the need 

to engage the States in this 

process, many commentators 

believe this is a highly optimis-

tic schedule. 

A matter of practical interest to 

many councils and private sec-

tor businesses is the proposal to 

include State identifiers in the 

category of government identi-

fiers (such as Medicare numb 

ers, tax file numbers) that can-

not be recorded or used.  Given 

the widespread use of drivers’ 

licences for identification pur-

poses, this may require some 

major procedural changes.  

All these changes are included 

in Stage 1 of the reform pro-

posal, to be enacted in 2010.  

Stage 2 – for which there is as 

yet no timetable – will involve 

the introduction of a new “statu-

tory tort” of invasion of privacy.  

The effect of this will be to give 

individuals the right to take 

their own action for damages 

and other relief in the event that 

their privacy is breached. 

Another Stage 2 proposal is to 

remove the current exemption 

of employee records from the 

Privacy Act.  This will give em-

ployees a right they do not cur-

rently enjoy, to have access to 

the records held by their em-

ployer and to seek correction of 

inaccurate information. 

The last element of the Stage 2 

reforms could have significant 

implications for councils and 

other enterprises: the mandatory 

reporting of data breaches to the 

Privacy Commissioner.  Given 

the substantial penalties that 

will by then be available to the 

Privacy Commissioner, this re-

form is likely to alter every 

council’s risk profile. 

Clients who receive PCA’s 

“Advanced” training modules 

are reminded that we offer a 

combined TPA-Privacy module 

as one of our delivery options.  

This module will be upgraded in 

2010 to give detailed coverage 

of the ALRC proposals and the 

progress that has been made to-

wards their implementation. 
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SSMMAALLLL  BBUUSSIINNEESSSSEESS  

BBEEWWAARREE  

RREENNEEWWAALL  SSCCAAMMSS    

In August, the ACCC issued a 

strong reminder to business 

owners to be vigilant about un-

solicited letters that appear to be 

trade mark renewal notices. 

More than 150 complaints and 

inquiries about trade mark let-

ters were lodged with the 

ACCC in that month alone. 

Similar scams involving unne-

cessary services such as domain 

name registrations, listings on 

online databases and ads in var-

ious publications are also preva-

lent.  They aim to capitalise on a 

busy office environment and the 

inexperience of the owner. 

The ACCC has taken court ac-

tion against a number of traders 

involved in false billing activity 

including Business Pages Pty 

Ltd for its online directories and 

Domain Names Australia Pty 

Ltd for domain name renewals. 

Its action against Australialink 

Pty Ltd resulted in declarations 

this September that the compa-

ny had engaged in conduct like-

ly to mislead or deceive and 

acted unconscionably in de-

manding payment for its online 

directory services. 

The company solicited custom-

ers for its directory listing ser-

vices by sending out a docu-

ment called a "Listing Advice 

Notice" (LAN) to a number of 

businesses. The LAN gave the 

misleading impression that 

businesses had already sought 

Australialink's services or had 

an existing business relationship 

with it.   

Once businesses signed and re-

turned the LAN they would be 

invoiced $195.00 plus GST. 

The court also declared that 

Australialink and two of its em-

ployees acted unconscionably 

and with a lack of good faith 

towards businesses by inten-

tionally misrepresenting that it 

had instituted, or was in the 

process of instituting, court pro-

ceedings against those business-

es that had been invoiced for the 

listing but had not paid. 

Councils may wish to alert 

businesses in their region to 

these practices, and remind 

them of the ACCC’s advice, ie: 

 Read any documents that 

are sent to you carefully be-

fore signing and returning 

them  

 Never give out or clarify 

any information about your 

business unless you know 

what the information will 

be used for  

 Don't assume that any 're-

newal' notice is from your 

original supplier. You may 

receive many such offers 

from operators competing 

for your business or they 

could be scammers. Check 

all the details  

 Ensure that only authorised 

employees are responsible 

for payments and they 

should have ready access to 

important dates and suppli-

ers. Update them on any 

scam or unsolicited service 

that may be targeting busi-

nesses. Try to avoid having 

a large number of staff au-

thorised to make orders or 

pay invoices  

 If the service is something 

that you would like, shop 

around to see what deals 

are available and who are 

the most reliable suppliers  

 If you receive letters of 

demand you may need to 

get legal advice to under-

stand your rights  

 Alert your industry associa-

tion or local business advi-

sor about any offers that 

you think may be untoward 

or misleading. They may be 

able to warn others in your 

network.  

FFRRAANNCCHHIISSIINNGG    

This quarter saw a number of 

ACCC actions against franchi-

sors, and one company pretend-

ing to be a franchisor, for mis-

leading, deceptive and/or un-

conscionable conduct.   

Spray Pave 

Spray Pave Australia Pty Ltd, is 

a seller of businesses which 

provide spray-on concrete 

treatment for domestic areas 

such as driveways and outdoor 

recreation areas. It claimed to be 

a franchise and part of an inter-

national group. Spray Pave also 

stated that no qualifications 

were necessary to operate the 

business when in fact a builder's 

licence is required in South 

Australia, New South Wales 

and Queensland to conduct 

spray paving work. 

The ACCC was concerned that 

potential purchasers would be-

lieve that they were buying into 

a franchise system that had the 

protection of the Franchising 

Code of Conduct and the bene-

fits of an established franchise 

system. This was not the case.  
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FFRRAANNCCHHIISSIINNGG  (continued) 

Spray Pave has now agreed to 

stop making those representa-

tions as part of a court enforce-

able undertaking accepted by 

the ACCC. It will also place 

corrective notices on various 

websites and implement a trade 

practices compliance program. 

GJ Gardner Homes 

G.J. Gardner Homes is a resi-

dential building franchise with 

approximately 100 franchises 

operating in Australia and over-

seas. Its franchisor, Netdeen Pty 

Ltd, and its directors gave court 

enforceable undertakings – in-

cluding an offer of $40,000 

compensation – after an ACCC 

investigation into allegations 

that the franchisor had misled 

former franchisees. 

The misleading conduct in-

volved representations about the 

benefits of the franchise, includ-

ing the significance of its buy-

ing power, and some specific 

capabilities of its building man-

agement software system. These 

representations were not subs-

tantiated. The company will re-

view its corporate materials, 

publish corrective notices on its 

website and in a franchising 

magazine, and establish a com-

pliance program. 

Personalised Chocolates 

In July the ACCC instituted 

proceedings in the Federal 

Court against Personalised 

Chocolates 4U Pty Ltd and its 

sole director  It has alleged that 

PC4U marketed and sold perso-

nalised chocolate franchises by 

making false, misleading and 

deceptive representations, in-

cluding representations that: 

 Software essential to the 

business would be provided 

to franchisees – it  was not  

 A manual relevant to run-

ning the business would be 

provided to franchisees – it 

was not; and  

 Refunds of franchise fees 

would be available on cer-

tain conditions – but some 

of those conditions were 

impossible for the franchi-

see to meet. 

The ACCC also alleges that 

PC4U is promoting itself as a 

licence system when it is in fact 

a franchise system; and that 

PC4U failed to comply with 

various obligations under the 

Franchising Code of Conduct.  

Allphones 

The ACCC is engaged in mul-

tiple actions against Allphones 

Retail Pty Ltd and individuals 

involved in its management.  

One is a class action on behalf 

of 74 eligible current and for-

mer Allphones franchisees; that 

action is based in part on exist-

ing proceedings against the 

same parties. 

In those proceedings Justice 

Foster made certain orders in 

October 2008.  The ACCC now 

alleges that Allphones has 

breached those orders, and has 

initiated contempt of court pro-

ceedings. 

As these actions approach their 

conclusion we will provide a 

more detailed account of the 

complex facts that took the par-

ties to Court, and any principles 

in relation to unconscionable 

conduct laws that can be drawn 

from the judgments.  

AACCCCCC  EENNFFOORRCCEEMMEENNTT  ––

PPAARRTT  IIVV  CCAASSEESS  

More air freight matters  

The ACCC has now instituted 

proceedings against Emirates 

Airlines, alleging that between 

2002 and 2006, Emirates en-

tered into arrangements or un-

derstandings with other interna-

tional air cargo carriers that had 

the purpose and effect of fixing 

the price of certain fuel sur-

charges, security surcharges and 

rates that were applied to air 

cargo carried by Emirates and 

other airlines. 

The ACCC alleges that the ar-

rangements or understandings 

were reached in countries in-

cluding Singapore, Indonesia, 

Hong Kong, United Arab Emi-

rates and India. 

Similar proceedings were 

launched against Garuda Air-

lines in September, in relation to 

agreements allegedly made be-

tween 2001 and 2006 in Indone-

sia and Hong Kong.  These ar-

rangements had the purpose or 

effect of fixing the price of a 

fuel surcharge and a security 

surcharge that were applied to 

air cargo carried by PT Garuda 

Indonesia Ltd and other airlines. 

Emirates was the ninth and Ga-

ruda the tenth airline to be the 

subject of ACCC proceedings 

for alleged price fixing in the air 

cargo industry, as reported in 

previous Updates.  

To date the court has ordered a 

total of $41 million in penalties 

against respondent airlines. The 

ACCC says that it is continuing 

to investigate other airlines with 

the assistance of cooperating 

parties, and further actions are 

expected over the next few 

months.  
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AACCCCCC  EENNFFOORRCCEEMMEENNTT  ––  

PPAARRTT  IIVV  CCAASSEESS  ((ccoonntt’’dd))    

QQUUEEEENNSSLLAANNDD::  SSTTIILLLL  CCAARRTTEELL  

CCOOUUNNTTRRYY    

Since the 1990s, the Sunshine 

State has been synonymous with 

price fixing and other anti-

competitive conduct.  Here are 

the two latest examples. 

Construction 

Three construction companies 

allegedly engaged in price fix-

ing and misleading or deceptive 

conduct in tendering for Gov-

ernment projects in Queensland 

between 2004 and 2007. T.F. 

Woollam & Son Pty Ltd, J.M. 

Kelly (Project Builders) Pty Ltd 

and Carmichael Builders Pty 

Ltd were involved in a practice 

known as 'cover pricing'. 

Cover pricing involves one 

company colluding with another 

during the tender process to ob-

tain a price that is intended to be 

too high to win the contract for 

the project on price alone.   The 

company then submits this price 

as a genuine tender.  The prac-

tice is allegedly used where a 

construction company may not 

have the time, resources or in-

clination to prepare an accurate 

tender, but still wants to be seen 

as tendering for the project. 

The ACCC alleges that in each 

instance of cover pricing the 

companies involved in the con-

duct also warranted to the client 

that they had not collaborated or 

discussed their tender with 

another company tendering for 

the project, when in fact they 

had done so through the ex-

change of a cover price.  It 

commenced proceedings in the 

Federal Court in September.   

Truck Retail 

In July, the ACCC instituted 

proceedings against Vanderfield 

Pty Ltd, Sci-Fleet Motors Pty 

Ltd and three individuals for 

alleged price fixing and market 

sharing in the sale of trucks. 

Vanderfield sells Hino trucks in 

Toowoomba and the Gold Coast 

and Sci-Fleet sells Hino trucks 

in Brisbane. The ACCC alleges 

that between about February 

2005 and September 2006, 

Vanderfield and Sci-Fleet made 

anti-competitive agreements in 

relation to the sale of light and 

medium trucks in south east 

Queensland, in contravention of 

section 45 of the TPA.  

The ACCC is seeking court or-

ders including declarations, in-

junctions and pecuniary penal-

ties against the two companies 

and the three individuals.  

 

AACCCCCC  AAUUTTHHOORRIISSAATTIIOONNSS    

Sydney Councils’ Waste 

Management Initiative  

The latest local government ap-

plication for authorisation in 

relation to a joint tendering ar-

rangement looks likely to suc-

ceed, following a positive draft 

determination by the ACCC. 

This follows a series of authori-

sations granted to councils in 

respect of similar initiatives, 

reported in previous Updates. 

Ten councils wished to jointly 

tender and contract for the pro-

vision of waste transfer, dispos-

al and processing services to 

their local government areas.  

Their aim is to stimulate in-

vestment in alternative waste 

technology facilities that are 

capable of transforming general 

waste into reusable products. 

This will assist the councils to 

meet tougher waste diversion 

targets set by the NSW Gov-

ernment and minimise their 

costs associated with disposing 

waste to landfill.  

ACCC chairman, Graeme Sa-

muel said that the proposal “is 

likely to … deliver cost savings 

for the councils and their rate-

payers and reduce environmen-

tal damage caused by landfill." 

The ACCC is proposing to grant 

authorisation to the arrange-

ments until 31 December 2027.  

The eighteen year term allows 

the successful tenderer to recov-

er the significant investment 

required to establish and operate 

the new facility. At the time of 

writing the period for lodging 

submissions had just closed; a 

Final Determination should be 

issued soon. 

____________________________ 

Please direct queries about items in 

this publication to your Compli-

ance Officer; or contact Greg 

d’Arville at crgESSENTIALS, on 

0414 250025. 

 

Acknowledgment is made to the   

ACCC and ALRC for content in 

this bulletin. 

Competition & Compliance Update 

is prepared by crgESSENTIALS 

on behalf of Positive Compliance 

Action.  It covers current National 

Competition Policy, Trade Prac-

tices and related issues.  It is for 

the information of clients and to 

form part of a Trade Practices 

compliance program.  The infor-

mation is of a general nature and 

readers should seek legal advice 

before acting on the information in 

this newletter.

 


