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PRICE FIXING AND
CARTEL MATTERS

This quarter saw a record penal-
ty imposed for price fixing be-
haviour by the Visy Group and
its prominent owner/ director,
Mr Richard Pratt. This was not
the only cartel exposed over the
period, and in this edition we
look at a range of similar cases
from a variety of markets.

The box cartel

On 2 November the Federal
Court found that Visy Board Pty
Ltd had engaged in price-fixing
and market-sharing contraven-
tions with its rival, Amcor Li-
mited. Penalties imposed on Vi-
sy and its officers, plus legal
costs, mean the bill — over $40
million — has set a record.

The record penalties followed a
settlement agreement between
the ACCC, Visy and the indi-
vidual respondents.

Justice Heerey found the record
penalties are "reflective of the
fact that this must be, by far, the
most serious cartel case to come
before the Court in the 30 plus
years in which price fixing has
been prohibited by statute." He
went on to say that "Every day
every man, woman and child in
Australia would use or consume
something that at some stage
has been transported in a card-
board box. The cartel in this
case, therefore, had the potential
for the widest possible effect”.

How good is your advice? (1):
Victorian abalone cartel

While the Visy matter was an
instance of conduct that partici-
pants knew to be wrong, similar
behaviour by abalone quota
holders in Victoria had a some-
what different character.

In this matter, penalties totalling
$927,500 were imposed on 19
parties involved in a Victorian
abalone cartel. The ACCC had
alleged an arrangement for col-
lective action about the pricing
and provision of abalone har-
vested from the central abalone
fishery zone in Victoria by eight
abalone quota holders.

Under the arrangement the par-
ties would not supply a proces-
sor customer unless that proces-
sor paid a premium on top of an
average ‘beach’ price (market
price) and was a processor no-
minated by Australian Abalone
Pty Ltd.

The arrangement provided for
penalties if a quota holder sup-
plied outside the arrangement.
The Federal Court found that
the conduct contravened the
primary boycott and price fixing
provisions of the Act.

An interesting feature of the
case was that a number of law-
yers and accountants had "cast
their eyes over the relevant doc-
uments, and failed to detect a
possible breach." There was no
attempt to conceal the arrange-
ment.
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Justice Weinberg noted that
Australian  Abalone did not
make any significant profit from
the arrangement; it was short
lived; and that the parties were
unaware they might be contra-
vening the law. But as he also
stated: "the respondents had a
responsibility to ensure that they
knew the law, and that the law
was obeyed."

How good is your advice? (2):
Tasmanian orthodontists

Poor advice also featured in a
matter involving three ortho-
dontic businesses in northern
Tasmania. Here the respondent
orthodontists, in various combi-
nations, entered into arrange-
ments to:

o fix the price of the or-
thodontic services they
each provided

e restrict their respective
supply of orthodontic
services to new patients
when an orthodontist
had more customers than
the others

e restrict the ability of the
orthodontists to supply
services from separate
premises or work with
other orthodontists near
the existing practices;
and

« stop another orthodontist
from setting-up a com-
peting practice in north-
ern Tasmania.

Tas orthodontists (continued)
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Such behaviour clearly amounts
to price fixing and market shar-
ing, as the Court found. But as
it also heard, the co-location
agreement containing the illegal
clauses was drafted by a lawyer
in 1992 and the orthodontists
relied on that lawyer's legal ad-
vice. Moreover, another ortho-
dontist who joined the co loca-
tion agreement at a later date
had sought his own legal ad-
vice: the lawyer in that instance
also failed to identify the illegal
clauses.

In light of the repeatedly faulty
legal advice received by the or-
thodontists and because the res-
pondents cooperated with the
investigation, the ACCC took
the unusual step of not seeking a
monetary penalty. The court
confirmed the ACCC's position.

RESALE PRICE
MAINTENANCE

Widely misreported in the me-
dia as “price fixing” behaviour,
resale price maintenance
(“RPM”) occurs when a suppli-
er of goods or services attempts
to tell resellers what to charge —
usually with a view to prevent-
ing them from offering dis-
counts. This quarter saw three
RPM cases concluded.

Navman

On 21 December the Federal
Court imposed a penalty of
$1.25 million on Navman Aus-
tralia Pty Ltd, and penalties of
$80 000 and $30 000 respec-
tively on a former director of
Navman and the company’s
former Australasian sales man-
ager. The orders were made
with the consent of the parties.

Navman is a supplier of marine,
personal and in car navigational
equipment and has dealership
and retail arrangements across
Australia. Navman admitted that
in regard to its marine products,
it sought to ensure that dealers
did not sell below the bench-
mark which it used for the pric-
ing of its marine products.
Navman had actually cut off
supply to some retailers.

In relation to its Personal Com-
puter  Navigation products,
Navman particularly sought to
prevent discounting below spe-
cified prices by retailers via the
internet. Some of the language
used by the former director was
quite colourful: for example, he
wrote in an email "There is only
one issue that will stop Navman
and that's discounting!! I will
not allow our great products to
be prostituted - take the warning
now!"

A follow-up email said: "If you
can't sell our products without
discounting, then | suggest it's
time to sell any of our competi-
tors' products - simple as that!!"

ACCC Chairman, Mr Graeme
Samuel, observed that "Busi-
nesses must be free to sell their
products at prices below suppli-
ers' recommended retail prices.

"When buying items ... con-
sumers like to shop around (in-
cluding over the internet) in or-
der to get the best deal. This en-
courages businesses to compete
on price and, by taking advan-
tage of this competition, enables
consumers to buy at lower pric-
es. Price competition is funda-
mental to competitive markets
and this behaviour does nothing
but fetter this competitive
process ... if [suppliers] attempt

to impose a benchmark price, or
stop resellers discounting their
products, they run a significant
risk of breaching the Trade
Practices Act, and the penalty
for that may be severe."

Electronic goods

TEAC Australia Pty Ltd and its
National Sales Manager, re-
ceived penalties totalling
$190,000 on 28 November, for
engaging in RPM.

The ACCC had instituted pro-
ceedings against TEAC in rela-
tion to conduct that sought to
stop an independent retailer of
electronic products from adver-
tising prices below the 'go price'
specified by TEAC.

The ACCC and TEAC submit-
ted agreed declarations, penalty
figures and other orders for con-
sideration by the court.

Justice Kenny noted: "The res-
pondents have co-operated with
the ACCC...acknowledged their
liability at the earliest stage..."
and "...these are mitigating fac-
tors that result in a substantial
discount from the penalties that
would otherwise be appropri-
ate."

Bicycles

Penalties were imposed on Netti
Atom Pty Ltd and its National
Sales Manager for RPM follow-
ing ACCC action. Netti imports
and distributes bicycles and bi-
cycle accessories, including
Scott bikes. Justice Finkelstein
of the Federal Court, Melbourne
ordered Netti to pay $110,000
and the National Sales Manager
$11,250 for being knowingly
concerned in the conduct.
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SECONDARY BOYCOTT
CFMEU & Bovis Lend Lease

In Edition 23 we reported on
ACCC action against the Con-
struction Forestry Mining and
Energy Union (CFMEU), Bovis
Lend Lease Limited and two
individuals for allegedly engag-
ing in conduct leading to a sec-
ondary boycott [TPA s. 45E(3)].

On 2 October, a penalty of
$100,000 was imposed on Bovis
Lend Lease. In a statement of
agreed facts, the ACCC and
Bovis agreed that Bovis had
terminated a contract because of
an arrangement or understand-
ing with the CFMEU that it had
to cease acquiring a contractor’s
services at a site; if not, the
CFMEU would not continue
negotiations with Bovis on a
national enterprise agreement.

This decision does not conclude
the matter. Justice Gyles heard
the case against Bovis based on
Bovis' admissions and indepen-
dently of the ACCC's contested
case against the CFMEU, and
the individual union respon-
dents. The case against the un-
ion respondents was heard by a
different judge (Finn J) whose
judgment is pending. Justice
Gyles' findings do not determine
the outcome of the contested
proceedings against the union
respondents, which must be de-
termined on facts found inde-
pendently by Justice Finn.

TPA section 45E(3) prevents a
person entering into a contract,
arrangement or understanding
with an organisation of em-
ployyees for a purpose of pre-
venting or hindering that first
person from acquiring or con-
tinuing to acquire goods or ser-
vices from a second person.

ACCC ENFORCEMENT
SNIPPETS - PART V

Green marketing - energy

The ACCC took steps in De-
cember to address what it saw
as potentially misleading con-
duct by two electricity business-
es in the often confusing area of
“green energy”. These actions
are a reminder of the risks asso-
ciated with claims of environ-
mental benefit and/or responsi-
bility, which have clear and in-
creasing relevance to councils
and their communities.

1. Origin Energy

Origin aired a television adver-
tisement in Victoria and Ade-
laide representing that switching
to Origin GreenPower would be
the same as 'not driving your car
for two years. The advertise-
ment featured a spider in the
exhaust of a disused car.

The ACCC was concerned that
the advertisement did not
clearly explain to consumers the
‘underlying averaging’ basis for
the claimed environmental ben-
efit of switching to Origin 100%
GreenPower. It was also con-
cerned that consumers were not
adequately informed in the ad-
vertisement that there was a
choice of two Origin Green-
Power products, and that choos-
ing the 20% rather than 100%
product would not achieve the
same result.

Origin  responded  promptly,
agreeing not to air such adver-
tisements in the future without
making explicit the basis upon
which the representations are
made. The company also
agreed to educate its customers,
through its newsletters, about
the basis of the environmental
claims it makes.

Origin will also send a clarifica-
tion letter to GreenPower cus-
tomers who signed up during
the period that the advertise-
ment was being broadcast, and
allow those who did not under-
stand the advertisement to
switch from those products
without cost or delay.

2. EnergyAustralia ("EA”)

A complaint from the Total En-
vironment Centre caused the
ACCC to look at representations
that EA’s ClearAir and Green-
Future products would provide
'100% green electricity at no
extra cost' and '100% renewable
energy'. A related representation
was that ‘for every kilowatt hour
of electricity you buy, the same
amount of electricity will be
generated from 100% renewable
sources, and that’s guaranteed'.

EA's representations may have
led consumers to believe that by
signing up to these non-
accredited products, they would
be making equal or similar con-
tributions to renewable energy
generation as accredited renew-
able energy products; but this
was not the case. Consumers
may also have believed that one
environmental benefit of opting
to receive these products was
that less electricity would be
generated from fossil fuels. In
reality EA was acquiring re-
newable energy credits from
existing rather than new renew-
able energy generation.

Whilst EA has not admitted that
its conduct constituted a contra-
vention of the Act, it has ac-
knowledged that its representa-
tions may have confused some
consumers.  Accordingly, EA
has agreed to a range of meas-
ures to reduce the level of con-
fusion in the market.
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Stores Online: more issues

Readers may recall our cover-
age of action against Stores On-
line, and its refunds to purchas-
ers, in Edition 23. We men-
tioned then that no restrictions
had been placed on the compa-
ny’s activities, and that Con-
sumer Affairs Victoria director
David Cousins had warned con-
sumers to be wary of the com-
pany and its products.

The first of a number of fresh
ACCC actions against the com-
pany commenced on 5 October.
The ACCC alleged that Store-
sOnline contravened its earlier
s.87B undertaking in various
ways and on numerous occa-
sions during the course of fur-
ther presentations. One of the
orders sought by the ACCC was
an interlocutory injunction re-
straining  StoresOnline  from
conducting presentations sche-
duled for October 2007.

On 22 October the Federal
Court declined to grant the in-
terlocutory injunction. But the
workshops were permitted to
continue only subject to a num-
ber of court orders designed to
protect consumers.

Justice Tamberlin did find that
StoresOnline had breached the
s.87B undertaking on a number
of occasions in conduct at earli-
er workshops. In particular, he
found that StoresOnline had
breached its obligation to make
the three business day cooling
off period known. He found that
some of the StoresOnline writ-
ten disclaimers were "manifest-
ly inadequate".

On 30 October Justice Tamber-
lin ordered StoresOnline to
amend their workshop presenta-

tions and further workshops via
specified statements and dis-
claimers until final hearing of
the matter. He ordered the dis-
claimers to be made by oral
statements and by a written dis-
play on a screen at the com-
mencement of and following the
lunch break at all workshop
presentations.

Finally, on November 30, the
ACCC amended its claims to
include two new allegations of
false or misleading conduct. It
now alleges that since October
2006, StoresOnline has made
false or misleading representa-
tions to Australian customers
about the price of its e-
commerce software packages.

The ACCC alleges that the
company offered for sale e-
commerce packages at a price
known as the "Workshop Only
Offer  Price". This  was
represented as being a dis-
counted price compared to the
"Full Price™ and the "90 Day
Offer Price". But the ACCC al-
leges that the packages have
never previously been sold or
offered for sale at the Full Price
or the 90 Day Offer Price in
Australia, and thus the level of
saving representation was false.

Justice Tamberlin has set a
timetable for the future conduct
of the litigation.

Telstra Next G: misleading

The Federal Court has con-
firmed that Telstra misled con-
sumers about the coverage
available on its Next G mobile
network. The ACCC brought
proceedings against Telstra in
September, alleging that Telstra
had engaged in misleading or
deceptive conduct by
representing that the Next G

mobile network had "coverage
everywhere you need it" and
that Next G customers would
get the same or better coverage
as they did on the CDMA net-
work.

In mid July Telstra introduced a
"Blue Tick" program to rate
handset performance. Justice
Gordon held this " demonstrates
the misleading and deceptive
character" of the earlier adver-
tisements. Telstra continued to
run advertisements for Next G
without explaining the differ-
ences between handsets.

She also found that Telstra had
misled consumers by
representing that Next G cover-
age was the same as or better
than CDMA coverage.

Relief orders have not yet been
made. The ACCC will seek in-
junctions preventing further
similar representations, and or-
ders requiring Telstra to publish
corrective advertisements.

Please direct queries about items in
this publication to your Compli-
ance Officer; or contact Greg
d’Arville at crgESSENTIALS, on
0414 250025.

Acknowledgment is made to the
ACCC for content in this bulletin.

Competition & Compliance Update
is prepared by crgESSENTIALS
on behalf of Positive Compliance
Action. It covers current National
Competition Policy, Trade Prac-

tices and related issues. It is for
the information of clients and to
form part of a Trade Practices
compliance program. The infor-
mation is of a general nature and
readers should seek legal advice
before acting on the information in
this newsletter.






