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CCNN  MMAATTTTEERRSS  

Competitive Neutrality in   
Food Safety Training  

The Victorian Competition and 
Efficiency Council (VCEC) has 
recently considered the applica-
tion of competitive neutrality 
principles to food safety training 
services provided by the City of 
Melbourne. 

The City of Melbourne (the 
Council) is responsible for the 
implementation of the Food Act 
1984 for food businesses within 
the municipality. The complain-
ant alleged that the Council was 
using its position as a regulatory 
authority to promote its own 
food safety training service 
which operates as a business in 
a competitive market. 

VCEC determined that the pro-
vision of food safety training 
services was a significant busi-
ness.  The services are provided 
for a fee and the size of the 
business activities are [sic] large 
relative to the size of businesses 
in the relevant market.  

VCEC found that the Council 
had attempted to apply competi-
tive neutrality principles. How-
ever, it also found that some 
material produced in order to 
convey regulatory information 
might inadvertently promote the 
Council’s food safety training 
business. This in turn could ad-
vantage the Council’s the train-
ing business over private pro-
viders 

The Council had implemented a 
range of measures to ensure 
separation between the business 
activities of the Training Unit 
and the regulatory activities of 
the Health Unit:  

• The Training Unit has a 
separate cost centre with its 
own budget, staff, resources 
and operating procedures  

• Public information and mate-
rial issued from the Health 
and Training units are pre-
pared separately.  

• Regulatory based communi-
cations are sent out on Coun-
cil letterhead or on fact 
sheets titled ‘How to Run a 
Healthy Business’ by the 
Health Unit.  

• Food safety training and con-
sulting business promotional 
material has its own brand-
ing. It is issued by the Train-
ing Unit.  

• Regulatory and training in-
formation is accessed from 
different menus from the 
Council’s website.  

• Food businesses that contact 
the Health Unit seeking ad-
vice on training are referred 
to either the Department of 
Human Services or the yel-
low pages. They are not re-
ferred to the Training Unit. 

Despite these attempts at func-
tional separation, some docu-
ments produced by the Health 
Unit may have had an inadver-
tent promotional impact.  In par-
ticular, three fliers from the 

Health Unit – Food Handlers 
Food Safety Trainin’, Food 
Safety Supervisors, and About 
Food Safety Programs – were 
assessed.  All three provided the 
Council’s ‘business’ contact de-
tails but did not inform the 
reader where they may obtain a 
list of other training providers  

VCEC has found that the infor-
mation in these fliers did unduly 
promote and/or favour the 
Council’s service over other 
providers. This is not consistent 
with competitive neutrality pol-
icy, and corrective recommen-
dations were made. 

 

NNOOTTIIFFIICCAATTIIOONN  RREEVVOOKKEEDD    

ABF strikes out 

The linkage between baseball 
and local government may not 
be obvious, but they do have 
one thing in common: preferred 
suppliers.  The ABF is a na-
tional baseball body, which 
supplies services to state and 
territory baseball associations,  
clubs etc on condition that they 
acquire uniforms and baseballs 
from licensed third party suppli-
ers.  They have done so under 
the protection of a Notification 
lodged in March 2001. 

That protection has now been 
withdrawn, with the ACCC not-
ing that “benefits do not out-
weigh the likely detriment gen-
erated by the [licensing] pro-
gram. 
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AACCCCCC  IINN  TTHHEE  
MMAARRKKEETTPPLLAACCEE    

Over the last quarter the ACCC 
has become involved in two 
markets of great interest to the 
local government sector: child 
care and livestock saleyards.  
Councils were not directly in-
volved in either of these issues, 
but should note the ACCC’s 
interest and keep an eye on de-
velopments. 

Child care 
ABC Learning Centres Limited, 
the operator of  755 child care 
centres in Australia, sought to 
acquire Kids Campus Limited 
(which owns or manages a fur-
ther 91 child care centres).  

Given the likely impact of such 
an acquisition on competition in 
the market, it recognised that 
the ACCC would have some 
concerns.  Since the acquisition 
of long day child care centres 
can affect competition on a lo-
cal basis, the focus was on those 
local areas where child care 
centres were being acquired. 

To secure ACCC approval for 
its acquisition, the company 
provided a court-enforceable 
undertaking to divest five child 
care centres in regional areas. 

The ACCC was satisfied that 
the undertaking would ensure 
that prices for long day child 
care services in these areas 
would not rise and that parents 
in regional areas would continue 
to have a choice of long day 
child care services for their 
children. 

A Public Competition Assess-
ment will be published on the 
ACCC website, and we will 
provide you with s summary of 
that document when it appears. 

 
Livestock saleyards 
The recent acquisition of the 
Sale and Korumburra saleyard 
businesses by Victorian Live-
stock Exchange Ltd (VLE) has 
attracted ACCC interest.   

On 15 June it issued a Statement 
of Issues and sought information 
and comment on the provision 
of saleyards and saleyard ser-
vices in the Gippsland region 
and across Victoria". 

VLE already owns and/or oper-
ates saleyards at Pakenham, 
Leongatha, Traralgon and Yar-
ram and provides other live-
stock services throughout Gipp-
sland and neighbouring regions. 

ACCC Chairman, Mr Graeme 
Samuel said: 
"In particular, the Statement of 
Issues seeks more detail on the 
nature of the markets and meth-
ods used for the sale of live-
stock, the height of barriers to 
entry, the existence and possible 
use of countervailing power by 
saleyard users and the likely re-
sponse of users to any adverse 
change in the prices or levels of 
service offered by the VLE 
saleyards in Gippsland, should 
the acquisitions proceed". 

The closing date for comments 
was 30 June 2006.  The ACCC 
expects to make a final decision 
on the acquisitions in July 2006, 
and we will report that decision 
in the next Update. 

 

AACCCCCC  EENNFFOORRCCEEMMEENNTT  
SSNNIIPPPPEETTSS  

Juicer squeezed 

In another case that demon-
strates the principle that even 
the whole truth may not be 

enough, the Just Squeezed 
Group will stop manufacturing 
fruit juice under the brand name 
Just Squeezed.  

The Group manufactures and 
supplies fruit juice products to 
most States and Territories. Of 
these products, only its orange 
juice contains fresh juice, rang-
ing from 25 per cent to 75 per 
cent, depending on seasonal fac-
tors. The rest of the range con-
tains only reconstituted juice. 

The prominence of the words 
“just squeezed” on the labels, 
together with images of fruit 
and other words', created – in 
the ACCC’s view – an  overall 
impression that each product 
was made directly from the fruit 
shown on the labels and did not 
contain reconstituted juice.  

ACCC Chairman, Mr Graeme 
Samuel said "Although the in-
gredients on the just Squeezed 
product labels listed reconsti-
tuted juice, the ACCC believed 
that in each case, it was not 
prominent enough to overcome 
the alleged misrepresentation".  

The company has undertaken to 
cease manufacturing fruit juice 
products under the offending 
brand name, adopting a new 
brand name just Delicious to 
replace it.  
 

“You pay what we pay” 
Another case involving fine 
print disclaimers concerned 
Holden’s high-profile You Pay 
What We Pay advertising cam-
paign, which ran from October 
to December 2005. 

An ACCC investigation re-
vealed that GM Holden em-
ployees received discounts that 
were not available to the general 
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public. These included dis-
counts on factory fitted options 
and accessories as well as a dis-
counted dealer delivery fee. 

At the beginning of the cam-
paign a further special discount 
was also available to employ-
ees, but not the general public, 
for selected vehicles. This 
meant that some consumers 
would, at the commencement of 
the promotion, have paid $4,729 
more to purchase a particular 
car model than a Holden em-
ployee buying the same car. 

Fine print qualifications regard-
ing options, accessories and 
dealer delivery fee appeared in 
the advertisements; the com-
pany’s intention, it seems, was 
to limit the offer to the baseline 
price of the vehicle. 

But in the ACCC's view the 
headline statement "You Pay 
What We Pay" was so powerful 
that no qualification in fine print 
could undo the message it con-
veyed to consumers. 

GM Holden has undertaken to 
provide full refunds to affected 
customers (up to 300 in all) who 
request this remedy.  
 

Jason  Mazda 
This Western Australian car 
dealer’s conduct was more low-
key than the Holden promotion 
discussed above, but just as mis-
leading.  It illustrates the Com-
mission’s continuing interest in 
car sales strategies. 

In an advertisement on a single 
page leaflet for various Mazda 
motor vehicles inserted in the 
28 February 2006 Western Sub-
urbs Weekly Community News-
paper, Jason Mazda failed to 
include dealer delivery charges 

that were payable in addition to 
the advertised purchase price. 

Jason Mazda immediately took 
action to ensure such omissions 
would not occur again, and gave 
the ACCC court-enforceable 
undertakings to this effect. 
 
ACCC enforcement action in 
the motor vehicle retail market 
follows the publication of its 
Guidelines for Pricing in the 
Motor Vehicle Industry in 2003, 
and its concern that some indus-
try members have failed to take 
note of these rules.  
 

AACCCCCC  EENNFFOORRCCEEMMEENNTT  
SSNNIIPPPPEETTSS  

Debt collection 
The latest of several enforce-
ment actions involving debt col-
lectors was settled by way of 
court-enforceable undertakings 
on 15 June.  

Fox Symes & Associates Pty 
Ltd and its directors have pro-
vided undertakings to the Fed-
eral Court that they: 

• will not make certain state-
ments to customers or poten-
tial customers in respect of 
debt agreement proposals 
and debt agreements;  

• will use [their] best endeav-
ours to inform customers and 
potential customers that de-
tails of a debt agreement pro-
posal or debt agreement are 
highly likely to be recorded 
on a person’s credit report as 
maintained by credit report-
ing agencies;  

• will explain the nature and 
effect of all documents pro-
vided to customers and po-
tential customers by Fox 
Symes; and  

• will bring to the attention of 
customers and potential cus-
tomers the amount of all fees 
payable in respect of a debt 
agreement. 

 
Council officers involved in 
debt collection should be aware 
off the ACCC’s ongoing interest 
in this area, an interest shared 
by many State agencies.  They 
must ensure that they avoid co-
ercive and/or unconscionable 
conduct, and give complete and 
accurate information to debtors. 
 
Price fixing: Training 
This case illustrates how dan-
gerous ignorance of the law can 
be, and reminds us that a failed 
attempt to fix prices is – in the 
eyes of the law and the ACCC – 
as much of a breach as a suc-
cessful one. 

In December 2005 a director of 
the Northern Rivers Gestalt In-
stitute allegedly sent an email to 
the directors of eight other Ge-
stalt institutes seeking their 
agreement to collectively raise 
fees for Gestalt counselling 
training services.  

Such an agreement would con-
travene s.45 TPA, which pro-
hibits price fixing. It was not 
alleged that any agreement was 
actually reached to raise prices.  
But as noted above, the attempt 
alone is a contravention. 

The ACCC accepted court-
enforceable undertakings from 
the Northern Rivers Gestalt In-
stitute in settlement of the mat-
ter.  The Institute has under-
taken that it will: 

• not enter into, or attempt to 
enter into any agreements 
with its competitors about the 
prices to be charged for the 
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provision of Gestalt training 
services  

• write to all parties who re-
ceived the email in which the 
attempted price fix was 
communicated to retract its 
contents, and  

• implement a trade practices 
compliance program in 
which the director of the 
Northern Rivers Gestalt In-
stitute who sent the email 
will attend trade practices 
compliance training.  

 
Liquor Wars 
We have covered the ACCC’s 
actions against Liquorland and 
Woolworths, concerning alleged 
anti-competitive conduct in the 
liquor market, a number of 
times in this publication.  Here 
is the latest news, together with 
a summary of the story so far. 

On 30 June 2003, the ACCC 
instituted legal proceedings in 
the Federal Court against 
Woolworths Limited and Li-
quorland (Australia) Pty Ltd, a 
subsidiary of Coles Myer Ltd. 

The ACCC alleged that the 
companies' conduct contravened 
the exclusionary (primary boy-
cott) provisions of the TPA and 
was engaged in for the purpose 
of substantially lessening com-
petition in packaged takeaway 
liquor markets. 

Broadly, the companies were 
accused of using NSW liquor 
licensing laws to suppress com-
petition.  Applicants for liquor 
licences were allegedly forced 
to accept conditions on these 
licences or face objections that 
would add to the time and ex-
pense of the process.  Two ex-

amples of these alleged condi-
tions were: 

• Boutique beer retailer Global 
Beer, allegedly forced to en-
sure it did not stock the same 
brands as the supermarket; 
and 

• Ettamogah Pub, allegedly 
forced not to sell packaged 
takeaway liquor other than 
the Ettamogah brand.  

The two companies have 
adopted vastly different strate-
gies in relation to these allega-
tions. Liquorland settled the 
matter swiftly. In May 2005, by 
consent, the Federal Court or-
dered Liquorland to pay pecuni-
ary penalties of $4.75 million 
after it admitted to five contra-
ventions of the TPA’s exclu-
sionary agreement provisions.  
But Woolworths was not part of 
that settlement and the case 
against Woolworths proceeded 
to a full hearing over 34 days. 

Justice Allsop handed down a 
summary of his judgment on 30 
June.  He found that Wool-
worths contravened the TPA’s 
exclusionary provisions in re-
spect of its dealings with the 
Ettamogah Hotel at Campbell-
town and Global Beer at Tweed 
Heads.  He also found that 
Woolworths had contravened 
the Act by entering into deeds 
with applicants for liquor li-
cences for the purpose of sub-
stantially lessening competition 
in packaged liquor markets in 
the geographic areas of Camp-
belltown, Tweed Heads and 
Arncliffe/Rockdale. 

Woolworths appears to have 
taken the view that it was doing 
not only what the law allowed, 
but what it required.  Chief Ex-

ecutive Roger Corbett stated 
that "We respect the court's de-
cision but we were both sur-
prised and disappointed because 
this has been part of the ... proc-
ess of the licensing court of 
NSW. We believe we were act-
ing both correctly and com-
pletely within the law.”  

"This decision, fundamentally, 
challenges a process that's been 
going on in NSW, to my knowl-
edge, for 50 years. Whilst re-
specting the decision of the 
court we will certainly be con-
sidering the question of an ap-
peal," Mr Corbett said.  

This case is especially interest-
ing because of the unusual spec-
tacle of one defendant settling 
and the other fighting on.  But 
from a council perspective, the 
most relevant aspect may be the 
interaction of State laws – 
which may have anti-
competitive aspects – and the 
Trade Practices Act. 
 

Queries about items in this publica-
tion may be made to your Compli-
ance Officer; or contact Greg 
d’Arville at crgESSENTIALS, on 
0414 250025. 
 
Acknowledgment is made to the   
Victorian Government & ACCC 
for content in this bulletin. 
Competition & Compliance Update 
is prepared by crgESSENTIALS 
on behalf of Positive Compliance 
Action.  It covers current National 
Competition Policy, Trade Prac-
tices and related issues.  It is for 
the information of clients and to 
form part of a Trade Practices 
compliance program.  The infor-
mation is of a general nature and 
readers should seek legal advice 
before acting on the information in 
this newsletter.

 


